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Town of Swanzey, New Hampshire 

Swanzey Zoning Board of Adjustment 
Meeting Minutes – November 18, 2019 

 
 
A meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:00 p.m. by Chair 
Keith Thibault. Present were Chair Thibault, Bob Mitchell, Bryan Rudgers, Adam Mulhearn, Bill 
Hutwelker, Alternate Marty Geheran, and Beverly Bernard, Recording Secretary.  Also present was 
Director of Planning and Economic Development, Matthew Bachler. Bernard called the roll and read the 
agenda for the meeting.  The Chair appointed Adam Mulhearn to membership in the ZBA with term 
ending at Town Meeting 2020. Mulhearn was sworn in by Selectmen Bill Hutwelker. 
 
Absent:  Alternate Eric Kallio 
 
Others Present:    Gwen Martin, Devon Rios, Judy Martin, Christopher Czifrik, Ann Karasinski, Donna 
Hartwell 
 
MINUTES:   

• The Minutes for Meeting August 19, 2019 were considered and motion was made by Mitchell to 
approve the Minutes as presented. There was a second by Rudgers and no further discussion. All 
were in favor except Geheran who abstained.  Motion passed.  

 
PUBLIC HEARINGS 
Variance Application 
Gwen Martin and Devon Rios request to grant a Variance from Section XI, Article B.1 of the Zoning 
Ordinance to allow for the expansion of a non-conforming residential dwelling located at 11 Elm Street. 
The subject property is located in the Residence District and is shown at Tax Map 18, Lot 205. According 
to the Town’s tax records, the lot has an overall area of 15,246 square feet, or 0.35 acres. The property 
includes an existing single-story dwelling with 672 square feet of living area, and a 276 square foot 
attached garage. The dwelling is a non-conforming structure due to encroachments in the 30-foot front 
yard setback and 20-foot side yard setback. According to the site plan, the dwelling is approximately 28 
feet from the front property line on Elm Street and approximately 13 feet from the southern side lot 
line.  
Public hearing opened at 7:05 p.m. 
 
Discussion:  Bachler reported that no department heads had issues with the proposal except 
Department of Public Works (DPW) citing that if approval is received, no construction materials or 
equipment be present that would interfere with snow removal. The Code Enforcement Officer 
conducted a site visit and inspected the existing dwelling and does not have any concerns at this time.   
 
Hutwelker explained that Gwen Martin is the daughter of the woman who owns the property. Owner 
Judy Martin was present. Rios said they would like to update the kitchen and remodel the building by 
building an upstairs without expanding the footprint.  Put in a bedroom and bathroom upstairs.  Rios 
provided the plan to the Board showing a bedroom on the main floor which will become part of the 
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living room once a wall is removed.   Rios said there is a full basement with furnace and oil tank and a 
small room. Mulhearn asked about a fire place and Rios sad there isn’t a fire place.  The room in the 
basement is very small.  The building is 28’ X 24’.  
 
Neighbor Christopher Czifrik was present and spoke about the former resident who kept the property 
very neat.  He said another neighbor expressed a concern that the idea was to do this project, then rent 
out the top and live out of the first floor. Gwen Martin said that is false; they have no such plans. Czifrik 
asked how would the driveway work out and it was pointed out they have a driveway and a single car 
garage.  He noted no second floor entry on the plans.  Rios said there is no new egress only the internal 
stairway up to the second floor.   Bachler said Code Enforcement said the structure is suitable to do the 
construction. Rios said the building is structurally sound. Donna Hartwell asked about the siding. The 
side will be vinyl said Rios.  Rios then showed the proposed upper floor with bedroom and bathroom.   
Ann Karasinski asked about the house remaining a one bedroom house and Rios said by removing the 
wall from downstairs, the one bedroom downstairs becomes part of the living room and one bedroom 
would be the upstairs bedroom.  Geheran asked about the water and sewer – the home has public 
water and sewer was the response from Rios.  Geheran asked if they might make two bedrooms upstairs 
with one bath and Rios said they might be adding a bedroom someday but keep one bathroom.  There 
was a discussion about egress.  Bachler said Mike Jasmin would review the size of the windows at the 
time a building permit is submitted and verify they are adequate for egress.  Karasinski asked about the 
roof-line and Rios said it would remain about the same as present. 
 
Rios explained the home will have recessed lighting.  He showed an alternative plan with a second 
bedroom in the upstairs.  He showed the electrical plan. He showed the elevations of the proposed 
building with the addition on the second floor. Rios said the pitch of the roof would remain as is 
currently. Mulhearn asked about an attic. Rios said the plan is for trusses and therefore there would not 
be much room in the attic.  Martin said they would like to make the changes as soon as possible. 
Thibault asked if any neighbors have two story buildings –Anne Karasinski said she has two stories in her 
home and there are other homes with two stories.  Mitchell said this proposed use would not be out of 
place.  Rudgers said the trouble with the neighborhood is that the lots are small but most of the homes 
are two stories.   
 
The Chair asked if the members of the public had any other comments. Anne Karasinski said she is an 
abutter and she is okay with the proposal.  Czifrik said he is in favor as well.  Hartwell said she also 
approves.  
 
Chair Thibault explained to the applicant that the Town ordinance requires a high bar for a Variance.  He 
said that he has to be convinced as a Board that their situation warrants a Variance.  He noted that 
according to the ordinance a non-conforming building can be continued so long as the cubic content of 
the building stays the same or smaller.  Thibault said the Board will determine if the lot is different from 
other lots in that neighborhood.  He asked the applicants this question.  Gwen Martin said it is the 
smallest lot in the neighborhood.  She said it is too small and smaller than other homes in the area.   
Hutwelker asked if there is anything else.  Gwen Martin said the triangular shape of the lot is unique.  
 
Hartwell asked if the owner might have the lot surveyed to help the situation and Thibault said he didn’t 
think that was necessary for the purposes of this Board. Mulhearn said there is no limitation on the 
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number of bedrooms for City of Keene sewer system.  Bachler said it is not an issue for this application 
and that the proposal was shared with the Chair of the Sewer Commission 
 
The Chair asked for any other comments from the public and there were none. 
 
Public hearing closed at 7:41 p.m. 
 
Discussion among the Board members: 
Mitchell said he has seen many applications of this sort.   He said when looking at remodeling of non-
conforming properties, the Board tends to look at why they are not conforming and if the project does 
not make the property more non-conforming, he tends to be okay with that.  The issue here is volume 
but he is inclined to be positive because the neighborhood is predominantly two-story homes. He said 
the volume thing relates to inconsistency with the neighborhood and this does not fall into that 
category.    
 
Rudgers said there was city water in the 1960’s when this home was built.  He noted the sewer system 
was built in 1935. Rudgers said he tends to agree with Mitchell.  It is a unique property being the 
smallest lot in the neighborhood and the geometric shape is unusual. He added that this is an un-
useable property unless they go up. Mulhearn said he didn’t see a huge difference between the existing 
house and the appearance proposed and puts the house more in line with the other properties in the 
area.  Geheran said anytime someone puts a rectangle into a triangle there is a problem with setbacks 
and he said he is aligned with Mitchell and the proposed construction would make the home more 
homogenous with the neighborhood.  It’s good for the homeowners and good for the Town.  It is an 
improvement said Geheran.  
 
Thibault said the spirit of the ordinance is written so as not to expand non-conforming properties. 
Geheran said the spirit of the ordinance to him means the Town doesn’t want someone to go onto a 
small lot and build a McMansion.  He noted they are not encroaching any more.  He said if they wanted 
to go up four stories that would not be reasonable.  This request is a reasonable request.   
 
Rudgers said the criteria are intentionally ambiguous so that the Board can discuss each situation 
presented to them. Rudgers said he felt that this is within the spirit of the ordinance.  Mulhearn said the 
abutters were present at this meeting and all expressed positive response and nothing was said about 
blocking a view.   
 
Thibault noted the Board usually looks for something like a life-safety issue, which is a hook that the 
Board can hang its decision on.  Mulhearn said when looking at every other lot, this is an extremely 
unique shape and size on a corner. Mitchell said in this area there are maybe three conforming lots in 
this entire neighborhood.  
 
The Chair asked for other comments and there were none.  
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variance be granted without being contrary to the public interest? 

Members said:   Hutwelker said yes; stipulation that this house was in place before ordinance – 
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made the area non-conforming and all surrounding properties are two stories – all others said yes 
and Thibault added there is no gain to the public if denied. 

 
2. Would the spirit of the ordinance be observed if the variances were granted? 

Members said:  Rudgers – yes; Mitchell- yes; Mulhearn – yes and his interpretation has a lot to do 
with encroaching on neighbors and he does not see it happening other than up and no one brought 
up that as a concern by abutters. Hutwelker – yes – noted roof area doesn’t increase water 
shedding onto the land and it does meet the spirit of the ordinance. Thibault – yes to the spirit of 
the ordinance – but said he has a problem with the issue of “cubic contents” which makes it 
difficult to get around.  It does not meet the wording of the ordinance. 
 

3. Would the granting the variances do substantial justice? 
Members said:  Mulhearn said yes and does no harm to anyone; Hutwelker said yes the benefit to 
the applicant is not outweighed by benefit to general public; Mitchell said he agreed; Rudgers said 
yes – for substantial justice for the owners and no evidence to the contrary; Thibault agreed. 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  No evidence to the contrary – Mulhearn – did mention a neighbor who was not 
present in regard to a concern that this property would be rented out.  Geheran said the concern is 
about the possibility for two families living there and he said the evidence shows that there would 
be a single family living in the home, given the plans provided. Rudgers said yes – Mitchell said yes; 
Hutwelker said yes, Thibault said yes. 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:  Hutwelker said the shape and size of the property is substantially less than others 
in the neighborhood. Rudgers said this is the smallest of the lots in the area, yes; the rest agreed. 
 
A.i. Owing to the special conditions of the property that distinguish it from other property in the area, 
there is not a fair and substantial relationship between the general public purpose of the ordinance 
and the specific application of the provision to the property?   

Members said:  All said yes there is no substantial relationship; all said yes except Thibault who 
voted no – because all the non-conforming properties in the neighborhood would have to 
come to the ZBA for this kind of project.   
 
Bachler said the Planning Board is considering a change in the ordinance to allow certain 
expansions of non-conforming structures.  Geheran said cubic content could be important to 
maintain, such as in lake front property.  
 

A.ii. Is the proposed use a reasonable one?   
Members said:  All said yes 

 
If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, and only if:  
 
B. Owing to the special conditions of the property that distinguish it from other properties in the area the property 
cannot be reasonably used in strict conformance with the ordinance, and a variance is necessary to enable a 
reasonable use of the property: 
  Members said: 

- Yes;   - No 
 
The Chair noted it was unnecessary to review item B. for hardship based on meeting the criteria above. 
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The Chair entertained a motion to grant the request of Gwen Martin and Devon Rios for grant a 
Variance from Section XI, Article B.1 of the Zoning Ordinance to allow for the expansion of a non-
conforming residential dwelling located at 11 Elm Street; property is located in the Residence District 
and shown at Tax Map 18, Lot 205, based on the responses to the checklist.  
 

Motion was made by Mitchell to grant the request of Gwen Martin and Devon Rios for a 
Variance from Section XI, Article B.1 of the Zoning Ordinance to allow for the expansion of a 
non-conforming residential dwelling located at 11 Elm Street; property is located in the 
Residence District and is shown at Tax Map 18, Lot 205. There was a second to the motion by 
Mulhearn and Geheran made a comment about there be no blocking of the street for snow 
removal, and no further discussion. All were in favor except Thibault who voted no.  Motion 
passed. 

 
Hutwelker said cubic content needs to remain a part of the ordinance.   Bachler said the Planning Board 
will hold a public hearing on December 12, 2019 regarding the proposed change and the ordinance 
being considered would allow cubic content expansion as long as maintaining existing setbacks.  There 
was discussion about waterfront property and preservation of water view.  Bachler said there is no 
provision in the Zoning Ordinance for preservation of water view.  There was a general discussion about 
cubic content and how someone could potentially build a house that would be considered to be very 
large for the lot. Language regarding cubic content is important to provide a guideline for restricting 
over-building on a lot. Geheran said he would like to see some fail-safe provision in the ordinance.  
Bachler said members of the ZBA could attend the public hearing. Hutwelker said the Board has to be 
very careful with public meetings if someone goes on public record when commenting in opposition or 
in favor of a provision in an ordinance.  
 
DISCUSSION/OTHER BUSINESS 
New Hampshire Housing Appeals Board 
Bachler spoke in regard to funding having been approved for a Housing Appeals Board so that residents 
could appeal decisions by municipal boards instead of having to go to Superior Court. This would be 
relevant regarding Variance and Special Exception appeals. Bachler noted who may serve on the Appeals 
Board.  Thibault said he thought this might be a fair way to shorten an appeal decision.  He said Superior 
Court takes a long time to come to decisions. Mitchell said this is easier and cheaper for someone 
disagreeing with ZBA decisions and maybe that will make more appeals happen.  Bachler said the first 
step would still be to request a hearing from the ZBA. The cost is attorney fees. Expenses should be less 
for a faster procedure and decision. 
 
There was a brief discussion about Massachusetts law in the same regard. 
 
ADJOURNMENT 
Motion to adjourn was made by Mitchell, seconded by Rudgers and all were in favor. Motion passed.  
Adjournment occurred at 8:31 p.m. 
 
Respectfully Submitted, 
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Beverly Bernard, Recording Secretary 


